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8. Criminal Law (§ 800 (1)*)— Instruction Should Define the Word 

"Inciting."— It would be better for an instruction to give the jury 
some idea of what constituted "inciting," where it uses the term. 

[Ed. Note.— For other cases, see 7.Va.-W. Va. Enc. Dig. 716, 
717.] 

7. Burglary (§ 28 (1)*)— Conviction Not Authorized on Evidence of 
Receiving Stolen Goods.— Under indictment charging defendant as 
principal with breaking and entering and stealing from a car, there 
can be no conviction if the evidence simply shows receiving stolen 
goods, knowing them to have been stolen. 

[Ed. Note.— For other cases, see 2 Va.-W. Va. Enc. Dig. 661.] 

8. Criminal Law § 788 (3)*)— Instruction Should State Acts Neces- 
sary to Constitute Principal. — The indictment charging defendant as 
principal, the instruction should point out plainly what acts or conduct 
of defendant were necessary to constitute him a principal. 

[Ed. Note. — For other cases, see 7 Va.-W. Va. Enc. Dig. 715.] 

Appeal from Circuit Court, Arlington County. 
Edward Ellison was convicted of breaking, entering, and 
stealing from a car, and appeals. Reversed. 

Henry B. Davis and Crandal Mackey, both of Washington, 
D. C, for appellant. 

John R. Saunders, Atty. Gen., and /. D. Hank, Jr., and Leon 
M. Bazile, Assts. Atty. Gen., for the Commonwealth. 



HENDERSON v. COMMONWEALTH. 

June 16, 1921. 

[107 S. E. 700.] 

1. Poisons (§ 8*) — Evidence Held Insufficient to Sustain a Convic- 
tion of Unlawful Possession of Certain Drugs. — In a 'prosecution for 
the unlawful possession of cocaine and similar drugs, evidence held 
insufficient to sustain the conviction. 

2. Poisons (§ 8*) — Evidence of Defendant's Ownership of Houses 
and Money Held Not to Warrant Inference that He Was Unlawfully 
Selling Drugs. — In a prosecution for unlawful possession of drugs, the 
fact that accused had not recently been at work, but owned several 
houses, and appeared to have considerable money, held not to warrant 
an inference that he had acquired the property through the unlawful 
sale of such drugs, in view of testimony as to his former business. 

3b Poisons (§ 8*) — Possession of Forbidden Drugs, to Be Prima 
Facie Evidence of Intent to Sell, Must Be Exclusive— Code 1919, § 
1697, making possession of cocaine with certain exceptions prima 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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facie evidence of an intent to sell or dispense, has no application, 
where the evidence shows that the cocaine found on defendant's 
premises belonged to defendant's wife, who was addicted to its use, 
and had hidden it there without defendant's knowledge, for the 
"possession" must be exclusive in defendant. 

4. Criminal Law (§ 562*) — Conviction on Mere Guess or Interpreta- 
tion of Evidence Incriminating Accused, When Equally Consistent 
with Innocence, Cannot Be Sustained. — A conviction for unlawful 
possession of cocaine and similar drugs, which depends upon mere 
guess, or at least upon the arbitrary adoption of an interpretation of 
evidence which incriminates the accused, when the evidence is equally 
consistent with his innocence, cannot be sustained. 

Si Poisons (§ 9*) — Testimony that Cocaine Found on Plaintiff's 
Premises Was Put up in Packages Held Admissible. — In a prosecu- 
tion for the unlawful possession of cocaine and similar drugs, testi- 
mony of one of the arresting officers that the cocaine found on defend- 
ant's premises was put up in packages in the usual way sellers fixed 
it was not erroneously admitted as one of the circumstances of the 
alleged crime, although practically valueless to the commonwealth, 
because consistent with accused's innocence; his wife having stated 
she purchased it from a dealer. 

6. Criminal Law (§ 683 (1)*)— Rebuttal Testimony that Witness 
Had Never Heard of Defendant's Wife's Use of Cocaine Prior to Trial, 
Held Inadmissible. — Where defendant, convicted of unlawful posses- 
sion of cocaine, had testified that he knew nothing about the cocaine 
in question at the time of his arrest, and after his wife testified it 
belonged to her, and that she attempted to conceal it from defend- 
ant, testimony in rebuttal that witness had never heard, until at the 
trial, of any claims as to the wife's use of cocaine, was inadmissible. 

7, Criminal Law (§ 1187*)— Practice on Entry of Final Judgment 
on Appeal Held Not Changed by Certain Statutes*-^Code 1919, § 
6251, with reference to the order to be entered by a trial court in 
setting aside a verdict and section 6365, in reference to the order of 
reversal to be entered in the Supreme Court of Appeals, do not apply 
to criminal cases, and the practice remains unchanged, and is con- 
trolled by section 4937 so that the court cannot enter a final judg- 
ment, but the cause must be remanded on reversing conviction. 

Error to Hustings Court of Richmond. 

John Henderson was convicted of unlawfully and feloniously 
having in his possession cocaine and other similar drugs, and 
he brings error. Reversed and remanded for new triat. 

L. 0. Wendenburg, of Richmond, for plaintiff in error. 
The Attorney General, for the Commonwealth. 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



